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International  
circulation of artworks: 
An important reform 
approved by the Italian 
parliament
The Italian legal framework
The Italian art market is characterized by a 
regulatory system that dates back to 1909.1 

Today, the main legal framework is the 
Decreto Legislativo 22 gennaio 2004, n. 42 
(Cultural Heritage Code). The provisions 
of the Cultural Heritage Code concerning 
the art market are, by the same token, 
anachronistic and highly protectionist.
The Cultural Heritage Code sets forth 
several limits to the circulation of artworks, 
including:

01. The “declaration of cultural interest”2 
preventing the owners of “classified” 
artworks from exporting them on 
a permanent basis. Furthermore, 
the state is entitled to exercise a 
preemption right when such artworks 
are sold. 

02.  The requirement of a license (attestato 
di libera circolazione) to export any 
artworks of cultural interest, with the 
sole exemption covering works created 
by living artists or created fewer than 
50 years ago. There is no monetary 
threshold exempting items with a 
market value below a certain amount 
from state control.3 
 

EXPERT 
OPINION

Hence, the export control does not 
reflect the actual monetary value of 
the artwork, while Export Offices (Uffici 
Esportazione) follow subjective criteria 
and decide with utmost discretion 
whether an artwork is “rare” or whether 
its “quality” prevents the owner from 
exporting it. Furthermore, private 
collectors frequently do not receive 
adequate explanations of the grounds 
for export denials, in particular in 
relation to why a certain artwork is of 
interest in terms of national cultural 
heritage.  
 
The general criteria upon which export 
licenses are granted are set forth in a 
circular issued by the Public Education 
Ministry in 1974.4 The criteria give 
rise to a very high level of uncertainty 
and discretion, insofar as they focus 
on factors such as the “aesthetic 
importance” or “rarity” of a particular 
artifact, without specifying when an 
artwork is to be deemed “important” 
or “rare.” 
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How the market is affected  
by the current legal framework
The current Italian regulations lead to 
market uncertainty and limited sales. 
The ban on exporting artworks declared 
to be of cultural interest represents a 
huge deterrent for the sales of such 
artworks. Studies on the economic effects 
of the “declaration of cultural interest” 
demonstrate that such a declaration 
decreases the commercial value of an 
artwork by about 40 percent. Furthermore, 
if an unclassified artwork is sold and the 
buyer wishes to export it, there is always 
the risk that the export license will be 
denied, with the consequent automatic 
declaration of public interest. This situation 
creates uncertainty in the market and is a 
strong deterrent for foreign collectors from 
purchasing art in Italy. Consequently, both 
Italian and foreign collectors prefer to buy 
and sell art in other countries, where they 
are sure that the artworks they buy can be 
moved without restrictions.

The regulation also leads to administrative 
congestion. Any artwork created more  
than 50 years ago by a nonliving artist— 
for which an export license is requested—
has to be physically inspected by a 
commission at the local soprintendenza.5  
Notwithstanding the independence of 
the local authority in the final decision, 
the file must be submitted for advice to a 
central administrative body, which must 
reply within a 10-day term. However, 
this obligation is rarely fulfilled: certain 
intermediaries have reported that they 
have had to wait for several months 
before obtaining an export license. This 
procedure is applied across the board, 
whether the artwork in question is a 
Lucio Fontana masterpiece or a piece by 
an unknown artist, and regardless of the 
commercial value of the artwork and its 
final destination, whether in the EU or 
outside the EU. 

In the first eight months of 2016, there 
were 75 denials of export licenses out of 
9,816 requests.6 This ratio shows that the 
administrative system is overloaded by an 
unjustified number of export applications, 
with two negative effects: (i) the public 
officers in charge of export controls (whose 
number has decreased in recent years as a 
result of the public spending review carried 
out by the government) need to process 
hundreds of files with an inevitable impact 
on the quality of their assessment; (ii) the 
Italian art market cannot compete with 
more efficient foreign markets, not only 
with respect to high-value artworks, but 
also with respect to those with medium or 
low value.

Furthermore, local soprintendenze across 
Italy adopt different criteria, which makes 
the management of ordinary matters (such 
as imports and exports) extremely difficult 
for art professionals.

As a result of these differences, Italian 
collectors and shipping agencies frequently 
choose Export Offices that they believe 
are more “liberal” than others (known as 
“forum shopping”) and this creates further 
uncertainty as to the interpretation of 
Italian export law.

1 Legge Rosadi, 20 June 1909, no. 364.
2 Art. 13
3 Art. 65 paragraph 3 (a) and (b) and Art. 68 Cultural 

Heritage Code
4 Circolare del Ministero della Pubblica Istruzione, 

prot. n. 2718
5 Local authority acting on behalf of the Cultural 

Heritage Ministry.
6 Sole 24 Ore, Plus 24, 17 September 2016.

Both Italian and 
foreign collectors 
prefer to buy and 
sell art in other 
countries, where 
they are sure that 
the artworks they 
buy can be moved 
without restrictions.
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The international circulation  
reform project7

On 29 June 2017, the Italian house of 
representatives (Camera dei Deputati) 
approved five amendments to a bill aimed 
at fostering competition (Disegno legge 
concorrenza: hereafter called DDL), which 
had already been approved by the senate. 
The final approval of the bill by the senate 
(upon the fourth reading and almost 
four years since it was first presented) is 
scheduled to take place between 1 and 3 
August. The bill will then be published in 
the official gazette and enter into force.

The DDL includes relevant provisions 
that may have a positive effect on the 
international circulation of artworks. The 
reform was advocated by the major art 
market stakeholders, including Sotheby’s 
and Christie’s, the Italian Association of 
Antique Dealers, the Italian Association of 
Auctioneers, and the Italian Association of 
Modern and Contemporary Art Dealers.
Here is an outline of the reform:

 • An export license will be required for 
all artworks made more than 70 years 
prior to the export date by nonliving 
artists. As mentioned above, since 1909 
the relevant timeframe is fifty 50 years 
from creation of the relevant artwork (in 
Germany this is 70 years and in Spain it is 
100 years.) The differences in the relevant 
timeframes for heritage protection in 
European jurisdictions is a critical factor 
that hinders the free circulation of 
cultural property in Europe.

 • For older works (excluding archaeological 
items), a minimum monetary threshold of 
€13,500 applies for all cultural property. 
Regarding circulation within the EU, the 
Italian ministry did not accept the value 
thresholds specified in Council Regulation 
(EC) 116/2009 for exportation of objects 
from the territory of the EU  (e.g., i.e., 
€15,000 for photographs and drawings, 
€30,000 for watercolors, and €150,000 
for paintings).

 • Works of art made less than 70 years 
ago or with a declared value below the 
minimum monetary threshold may be 
exported on the basis of the owner’s 
unilateral declaration certified by the 
ministry.

 • However, for works of art whose age 
falls within the 50 to 70-year bracket, the 
ministry shall be entitled to ascertain 
whether they have an exceptional 
artistic, historical, archaeological, or 
ethnoanthropological interest for the 
integrity of the national cultural heritage. 
If this is the case, within 60 days of 
the date of the filing of the unilateral 
declaration, the state can officially classify 
the work, which will be ineligible for 
export as a result. Should the 60-day 
timeframe expire, the state will have no 
right to block the export of the relevant 
item.

Within 60 days of the date of the entry into 
force of the DDL, a decree of the Ministry of 
Cultural Heritage will:

 • Review the Export License Guidelines for 
Export Offices (the Italian equivalent of 
the UK Waverly Criteria)

 • Introduce a “passport” for works of art, 
facilitating their import and export and 
with a validity term of five years

7 On 4 August 2017 the Italian senate approved the law 
124/2017, whose provisions are outlined in this section 
and have become effective as of 29 August 2017.
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Studies on the 
economic effects 
of the “declaration 
of cultural interest” 
demonstrate that 
such a declaration 
decreases the 
commercial value of 
an artwork by about 
40 percent. 


