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ACQUISITIONS

BOLOGNA. Months after the Frick Col-
lection in New York bought a vaunted 
19th-century portrait by the French 
painter François Gérard, the Italian gov-
ernment has revoked the export licence 
it granted for the work and is seeking 
its return to Italy, a cultural official says.

The government contends that the 
licence should not have been issued 
because the painting is part of Italy’s cul-
tural heritage. It belatedly realised “the 
importance of the painting for national 
patrimony as a rare and significant docu-
ment of the Napoleonic era in Italy”, says 
Maria Vittoria Marini Clarelli, the head 
of the circulation department of the 
directorate-general of archaeology, fine 
art and landscape at the Italian culture 
ministry in Rome. 

What is more, she says, the portrait 
belonged to a princely Italian family col-
lection that is “among the most impor-
tant in the history of Italian art”.

Thought to have been painted around 
1810 in Paris, the work is a full-length 
portrait of Prince Camillo Borghese, a 
prominent art patron and the brother-in-
law of Napoleon. Clarelli describes him 
as “an emblematic figure of the Italian 
aristocracy” and “a protagonist of polit-
ical and cultural life in Rome and Turin”.

The Frick, which adds only sparingly 
to its collection, described the portrait as 
its most significant painting purchase for 
nearly 30 years when it announced the 
acquisition last December.

The museum declined to comment 
on the Italian move. “As we understand 
that proceedings are pending in Italy, 
the Frick does not believe it appropri-
ate to comment at this time,” a spokes-
woman says.

The Italian culture ministry’s direc-
torate of archaeology, fine art and 
landscape notified the export office of 
the superintendency of Bologna on 9 
May that it should begin proceedings 
to revoke the licence, Clarelli says. The 
export office initiated the revocation on 
16 May and completed it on 14 June, she 
adds. The decision is open to appeal.

Robilant + Voena, the international 
art gallery that sold the painting to the 
Frick for an undisclosed price, expressed 
consternation over the decision. A 
spokesman for the gallery says in a 
statement that its request for the export 
licence, submitted in February 2017 to 

the Bologna office, “complied fully with 
all the procedures set out by Italian law 
in providing the information that such 
law requires”. The export certificate 
was issued the following month. The 
statement adds that Robilant + Voena 
was therefore “surprised” that, more 
than a year later, the Bologna export 
office would “attempt to challenge and 
overturn its own decision in such an 
incomprehensible fashion”. The dealers 
say: “In doing so, they risk making a 
mockery of the entire decision-making 
process, and they undermine trust in 
their expertise and consistency in their 
own assessments.”

The portrait, which is nearly 7ft tall 
and is still in its original frame, is said 

to be in pristine condition after remain-
ing for two centuries in the collection 
of descendants of the Borghese family. 
Gérard (1770-1837) is described as one 
of the most significant French artists of 
the first half of the 19th century. At the 
peak of his career, he portrayed many 
members of the Bonaparte family, includ-
ing Napoleon, and his work is repre-
sented in the collections of the Louvre in 
Paris, New York’s Metropolitan Museum 
of Art, St Petersburg’s State Hermitage 
Museum and other major art institutions.

When the Frick announced the acqui-
sition in December, it said that the paint-
ing would “coalesce seamlessly” with its 
masterworks by Boucher, Fragonard, 
Ingres, Rembrandt, Titian, Holbein,  

Van Dyck and David, among others.
The museum had planned to put the 

painting on view in Luigi Valadier: Splen-
dour in 18th-Century Rome, an exhibition 
about a pre-eminent Italian silversmith, 
which is due to open on 31 October. “We 
had hoped to include the painting… 
however, it does not fit well into the exhi-
bition design,” a spokeswoman for the 
museum says. “At this time, we have not 
yet determined when it will go on view.”

Robilant + Voena, meanwhile, has 
enlisted Art Recovery International, a 
firm that specialises in mediating restitu-
tion claims, to look into its case. Christo-
pher Marinello, the company’s chief exec-
utive, says that it was already engaged in 
“administrative procedures” with the 
Italian authorities. “We believe that the 
dealer is acting completely in good faith 
and we hope to persuade the authorities 
to withdraw their claim,” he says.

Clarelli says that the gallery’s export 
application did not identify the portrait 
subject as Camillo Borghese but simply 
described the work as a “male portrait”. 
But Marinello says that Borghese is iden-
tified clearly as the subject on the back of 
the painting. “All you have to do is turn 
it around and you have the name of the 
sitter,” he says.

Marinello declined to discuss the spe-
cifics of the export licence but compared 
the stand-off with a recent dispute over 
the export of a 15th-century painting by 
the Italian artist Carlo Crivelli from Por-
tugal. In that case, the Portuguese gov-
ernment granted an export licence for 
the work but later said that it had been 
issued in error. By that time, the paint-
ing had been sold to a private collector 
overseas. Under an agreement mediated 
by Art Recovery International, the gov-
ernment relinquished the claim to the 
painting, Marinello says.

Italy is known for its stringent art- 
export restrictions, as well as aggres-
sive campaigns for the repatriation of 
art and antiquities lost through looting. 
The move to retrieve the Gérard portrait 
underlines its determination to maintain 
a broad definition of its patrimony.
Nancy Kenney, with additional 
reporting by Hannah McGivern

THE ITALIAN STATE intends to annul the 
export licence of a painting by the French 
artist François Gérard, sold in 2017 by a 
dealer to the Frick Collection, New York, 
because the application for the licence 
had not disclosed that the subject of 
the painting was Camillo Borghese, the 
brother-in-law of Napoleon. The painting 
was, however, well known and had been 
published with the name of the subject, so 
the expert civil servant deciding whether 
or not to grant the licence could very well 
have looked it up.

This is the second instance in recent 
times of the Italian authorities retroac-
tively rescinding a permit to export a 
work of art. 

During the summer, the collector 
Kathleen Simonis lost the latest stage in a 
protracted legal battle to export a painting 
attributed to Giotto, valued at around 
£10m, that she had brought to the UK from 
Italy more than ten years ago. Simonis 
sought a permanent European Union (EU) 
export licence from Arts Council England 
(ACE) in 2015 to send the 13th-century 
painting to a freeport in Zurich. Her 
application was refused, and in London’s 
High Court on 23 July, Justice Carr upheld 
ACE’s decision not to grant such a licence, 

supporting its defence that the work was 
not lawfully dispatched from Italy to the 
UK in 2007 and therefore that ACE was not 
the competent licensing authority.

The judgment has significant implica-
tions for the art market, pitting the rights 
of owners to freely move their works 
against the rights of national governments 
to impose cultural heritage restrictions. 

This case has a convoluted background:
1992: the painting leaves Italy with a 
permanent export licence based on its 
attribution to a 19th-century imitator 
of Giotto. 
1993: the licence is substituted by another 
export certificate with the same effect. 
Following restoration, the painting 
is reattributed to the great Medieval 
master himself.
1999: the painting re-enters Italy with 
a temporary import certificate allowing 
it to be re-exported without a licence 
over a subsequent five-year term. After 
the Italian authorities become aware of 
the new attribution, they annul the 1992 
export licence and the 1999 temporary 
import certificate, and prevent the paint-
ing from being exported, arguing that the 
restored work is now different from the 
one described in the original licence.
2007: a regional administrative court 
declares this annulment to be illegal. 
Immediately thereafter the owner 
dispatches the work to the UK.
2008: the Consiglio di Stato, the highest 
administrative court, reverses the 2007 
judgment, declaring that the 1992 export 

licence was based on a mistaken attribu-
tion and that the state is entitled to correct 
its mistake and annul the licence.

According to the English High Court, 
although the right of the owner to export 
the painting permanently was re-estab-
lished after the 2007 ruling in her favour, 
she was not entitled simply to dispatch the 
work to the UK; she should instead have 
applied to the Italian authorities for a new 
export licence, which they would have been 
obliged to reissue as a “formality” (although 
they could have appealed then); this 
formality was required because the five-
year term of the temporary import licence 
had expired during the litigation (although 
during that period, the owner would have 
been unable to export the work because of 
the annulment of the export licence).  

The English court relied on the expert 
opinion of an Italian law professor jointly 
appointed by the parties and was advised 
that, without a new export licence, the 
work could not be considered lawfully 
dispatched to the UK, and thus ACE did 
not qualify as the competent authority to 

issue an EU export licence but could only 
authorise the return of the work to Italy.

The result is that the work is currently 
in limbo in the UK. The situation is highly 
unsatisfactory for both interested parties: 
for the Italian state because the work will 
not return to Italy, the authorities not 
having initiated a restitution action within 
the three-year term decreed by EU law 
(despite being notified of the location of 
the painting in London by the claimant); 
and for the owner of the work because 
her ownership rights and, in particular, 
her right to maximise the sale price will 
be greatly affected by the UK judgment. It 
goes without saying that the restriction on 
the claimant’s ability to move her painting 
freely amounts to a significant limitation 
on her rights of ownership and any subse-
quent purchaser’s rights of ownership.

My view is that the position taken by 
the High Court is based on a formalistic 
interpretation of Italian law and can be 
criticised under the key EU principle of 
free movement of goods, the cultural her-
itage exception to which must be “strictly 
construed and restrictively applied”, as 
emerges from jurisprudence accumulated 
at the European Court of Justice. After all, 
if a fully executive judgment by an Italian 
court (in 2007) has ruled that the export 
licence allowing the work to be perma-
nently exported is valid, it cannot be logi-
cally argued that the dispatch of the work 
to the UK is illegal because the window of 
opportunity for exporting the work from 
the country has in the meantime elapsed 

as a result of a government action that the 
court has judged illegal. Furthermore, the 
fact that the Consiglio di Stato reversed 
the 2007 decision cannot make the export 
of the work retroactively illegal.

Besides the undesirable consequences 
I have described, the judgment may also 
have a dramatic impact on the interna-
tional art market, for if the Italian state 
may at any time annul or revoke an export 
licence because after the export of the 
work of art the attribution changes, then 
all export licences could theoretically be 
annulled or revoked at any time. Besides 
the havoc this would cause, all foreign 
buyers, including museums, would be at 
constant risk of being involved in disputes 
with the Italian state, which could argue 
that, following the annulment of a licence, 
the dispatch of a work to its foreign desti-
nation had retroactively become illegal.

With this precedent, will the Italian 
state start annulling export licences 
because the dimensions of a work or 
the date of its creation are shown to be 
different from those indicated in the 
application form? Most importantly, will 
foreign museums be more reluctant to 
lend works of art to Italian institutions 
if there is a risk that the temporary 
import certificate issued by the Italian 
authorities can be retroactively revoked 
or annulled because the works were not 
accurately described in the application 
form, thus allowing Italy to hold on to the 
works indefinitely? 
• For more on the Giotto case, see p46

Are Italian export licences becoming valueless?
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Italy revokes 
export licence for 
Frick’s princely 
portrait by Gérard
Italian government claims licence application did 
not state portrait was of Prince Camillo Borghese

“[The export office] 
risks making a mockery 
of the decision-
making process”

“All foreign buyers, 
including museums, 
would be at constant 
risk of being involved 
in disputes”

The 7ft-tall 
portrait, still in its 
original frame, 
is said to be in 
pristine condition

GIUSEPPE 
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Art lawyer, CBM & 
Partners, Milan     


